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Application of Federal Excise Tax to Diesel

Economic and Financial Background

The trucking industry employs over 450,000 Canadians — two thirds
of which are employed as truck drivers. Over 70% of Canada-US
tfrade, measured by value, moves by truck. All products on Canadian
stores’ shelves were on a truck at least once. It goes without saying
the Canadian economy moves by truck. The trucking industry is also
highly competitive. The operating ratio (OR) — which is an expression
of operating expenses as a percentage of revenue in which a lower
value is better — of Canadian Class 1 railways are in 0.63-0.65 range.
For most trucking companies an acceptable OR would be 0.95.
Trucking is a high revenue, low margin business where the difference
between profit and loss on a load can be measured in dollars, not
hundreds of dollars. The elimination of $800-$1000 in federal excise
tax refunds per tractor-trailer per year when considered across an
entire fleet is a significant sum of money for many trucking opera-
tions. It could even total the difference between hiring additional em-
ployees or not. In Canada, that could translate into thousands of jobs
across the country.

Issue: Federal Excise Tax Exemptions

The 2016 federal budget's Notice of Ways and Means Motion has
made two fundamental changes to the application of the FET to die-
sel:

e Heating oil is now defined under the Excise Tax Act. It now
means any fuel oil that is consumed exclusively for providing
heat to a home, building, or similar structure and that is not con-
sumed for generating heat in an industrial process, including any
commercial process that involves removing moisture from a
good.

« Diesel fuel is still exempt from FET if it is purchased for use in
the generation of electricity. However, the exclusion from this
exemption has been changed to “... unless the diesel fuel is
used in or by a vehicle, including a conveyance attached to the
vehicle, of any more of transportation.”

These amendments will come into effect on July 1, 2016. It is intend-
ed that these changes would eliminate the FET exemption for diesel
fuel consumed by the temperature control units (“TCU") used to
transport food and other goods, the auxiliary power units (“APU")/ in-
cab heaters and the power takeoff units (“PTO") of the trucks. The
Canadian Trucking Alliance is opposed to eliminating FET exemp-
tions on these technologies.

Technologies Impacted & What Duties They Perform

e TCU. A vehicle designed to carry perishable freight at specific
temperatures. These configurations could be heated (protect
from freeze service) or cooled. Some examples of freight
moved by these vehicles include food products, pharmaceuti-
cals, cosmetics, adhesives, chemicals ; and electronics.

e PTO. Equipment added to a licensed motor vehicle to perform
loading/offloading functions. Technology examples include: ce-
ment mixers, aerial buckets, lifts, cranes, refrigeration units,
power vacuums, pumps and blowers.

e  APU/In cab heater. Technology that provides hotel services for
long-haul truck drivers who use tractors with sleeping quarters.
This technology removes about 9 to 20 metric tons of carbon di-
oxide and particulate matter emissions. In-cab heaters also re-
duce carbon.

Eliminating FET Exemption Taxes Food & Housing

The excise taxes are generally intended to be imposed on luxury
products such as jewelry, tobacco and alcohol. Excise taxes are not
meant to increase the cost of basic provisions such as food, pharma-
ceuticals and shelter. Even when FET was imposed on diesel in
1982, the intention was for it to apply to transportation fuel only. Elim-
inating FET refunds on temperature controlled and PTO units will
increase the transportation cost of the food and other important
products Canadian families rely on. Furthermore, the budget meas-
ure unfairly targets transportation companies in the food, pharmaceu-
tical and consumer goods supply chain. On the other hand, entities
providing building storage services for food products, pharmaceuti-
cals or consumer goods will not be subject to the FET on diesel fuel.
APUs and In-cab heaters provide hotel services for over 200,000
Canadians. The policy behind all consumption taxes is to not impose
tax on shelter. This is evidenced by the fact these taxes do not apply
to residential rent, and to residential heating oil or electricity. For
many truck drivers who drive across the continent, their truck cabin is
their shelter and home. The Proposed Amendments will result in
diesel fuel used in APUs being subjected to the FET. This is wrong.

Using a Policy Sledge Hammer Instead of a Scalpel

CTA understands that this FET budget measure was introduced to
address a sector that was stretching the intent of the FET exemption.
This sectoral attempt made it difficult for Canada Revenue Agency to
also audit claims. The technologies raised by CTA - PTO, TCU and
APUlin-cab heaters — are not only consistent with the FET exemp-
tion, they are easily auditable and have separate fuel tanks and me-
ters. If there are problems with a particular sector and technologies,
Finance should identity them and impose sanctions directly on those
sectors, rather than lump in trucking under a blanket policy.

CTA Position

The Department of Finance recognizes the elimination of the FET
exemption is not a significant revenue matter. For the trucking indus-
try it is a significant revenue matter. CTA also believes our industry's
technologies and claims are consistent with the historic practice of
FET claims. As such, the Department of Finance should specifically
create a FET exemption for diesel fuel used in TCUs, PTOs and
APUs in the ETA. If a specific exemption is not made, then the Can-
ada Revenue Agency should adopt a written policy that it would in-
terpret the ETA to exclude the application of FET to diesel used in
TCUs, PTOs, and APUs. CTA would like to meet with the Depart-
ment of Finance in July to develop this written policy.

For further information contact the Canadian Trucking Alliance at:
555 Dixon Road, Toronto, ON MW 1H8
Tel: (416)249-7401— Fax: 1(866) 823-4076 — Email: govtaffairs@cantruck.ca -- www.cantruck.ca
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June 3, 2016

Mr, Stephen Laskowski
Senior Vice President
Canadian Trucking Alliance
555 Dixon Road

Toronto ON M@W 1H8

Re: Application of the federal excise tax to diesel fuel — heating oil and diesel used to produce electricity

Dear Mr. Laskowski:

You have asked us to provide the Canadian Trucking Alliance (“CTA") with arguments supporting its position that the
proposed amendments to the application of the federal excise tax (“FET") under the Excise Tax Act {the "ETA") to
diesel fuel in the federal budget 2016 will negatively affect businesses, especially the trucking industry in Canada.,

We have divided ocur arguments into two main sections. In the first section, we provide you with arguments
supporting that the amendments wilt hurt Canadian businesses and the Canadian economy. Under the second
section, we provide you with arguments more specific to the trucking industry. Our position is that both arguments
should be presented to the Department of Finance in order for them to be effective.

. BACKGROUND

The federal budget 2016’s Notice of Ways and Means Motion has made two fundamental changes to the application
of the FET to diesel (the "Proposed Amendments"):

» Heating oil is now defined under the ETA. Heating cil is defined to mean "any fuel cii that is consumed

exclusively for providing heat to a home, building, or similar structure and that is not consumed for generating
heat in an industrial process, including any commercial process that involves removing moisture from a good.”

[emphasis added)

» Diesel fusl is still exempt from FET if it is purchased for “use in the generation of electricity.” However, the
exclusion fram this exemption has been changed fo *... unless the diesel fuel is used in_or by a vehicle, including
a conveyance attached to the vehicle, of any more of transportation.” [emphasis added]

These amendments will come into effect on July 1, 2016. It is intended that these changes would eliminate the FET
exemption for diesel fuel consumed by the temperature contrel units (*TCU") used to transport food and other goods,
the auxiliary power units (“APU") and the power take-off units ("PTO") of the trucks.

The reasons provided by the Department of Finance for the Proposed Amendments is that "court decisions have
expanded these relief provisions (i.e., relief for heating oil and diesel used to produce electricity). To ensure that the
scope of these relief provisions remains targeted, Budget 2016 proposes two measures to clarify instances in which
relief is provided.”

Member of Deloitte Touche Tohmatsu Limited
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The Department of Finance has indicated that any tax relief for heating oit is intended to be limited to “heating in
respect of buildings.” The purpose of the changes to the exemption for diesel fuel used to produce electricity is to
simplify the legislation so that no relief applies to fuel "used to produce electricity in any vehicle” as opposed to fuel
used to produce electricity “primarily (i.e., over 50%) in the operation of the vehicle,”

Il. EXECUTIVE SUMMARY OF THE MAIN ARGUMENTS RELATED TO TRUCKING INDUSTRY

The Proposed Amendments will make Canada [ess competitive by increasing the tax on business inputs, By
increasing the tax on business inputs, including the diesel used in the TCUs, APUs and PTOs, businesses will try to
pass on the cost to the consumer. This will result in the increase in the price of many products for consumers,
including food products and pharmaceuticals.

The Depariment of Finance has chosen the worst time to introduce the Proposed Amendments. During the last few
years, the cost of groceries has steadily been increasing in Canada due to a number of factors Including in the fall in
the Canadian dollar, drought In some parts of the country and use of fuel products for making biofuels. People living
in poverty spend 50 percent of their income, and the people living below the poverly line spend as much as 75
percent of their income on food.? The Proposed Amendment wili further exasperate the situation for low-income
families.

In cold Canadian winters or hot Canadian summers, the APUs are absolute necessities for the drivers as they controf
the temperature in the cabin during the legislated rest time. The APUs significantly reduce fuel consumption of the
vehicles and reduce greenhsuse gas emissions. For many truck drivers, their cabin is their shelter. The Proposed
Amendments will result in the diesel fuel used in APUs to be subject to the FET. Thus, they will increase the cost of
shelter for these truck drivers.

The Proposed Amendments unfairly target transportation companies in the food, pharmaceutical and consumer
goods supply chain. Entities providing building storage services for food products, pharmaceuticals or consumer
goods will not be subject to the FET on digsel fuel. The only entities that are required to pay the additional FET on
diesel fuel for heating or refrigeration in the supply chain of food products, pharmaceuticals and consumer goods
would be the transportation companies. The Department of Finance has provided no valid reason for this inequitable
treatment. This is not consistent with the principle of fairmess in tax policy.

There is little support for the Proposed Amendments on the basis that the courts have expanded the scope of the
exemption for heating oil to beyond what was initially intended. The FET was imposed on diesel in 1979. In 1979, the
Minister of Finance's speech and the exemptions in the legislation confirm that the intention was for the FET to apply
to fuel used in transportation only. The Proposed Amendments significantly narrow the scope of the exemption for
heating oil and electricity from what was initially intended in 1979.

IIl. ARGUMENTS AGAINST THE PROPOSED AMENDMENTS
A. The Proposed Amendments will work to the detriment of competitiveness and the consumer
] The Proposed Amendments will make Canada less competitive
The Proposed Amendments will result in FET applying to various business uses of diesel including diesel used in
TCUs and PTOs for the transportation and loading of food and other products in Canada, diesel fuel used in the

APUs of trucks that provide heat and electricity to truck drivers, diesel used for mining exploration and exploitation,
diesel used to produce heat in oil production and processing, and other similar business inputs.

' Oxfam Canada - hitp:/iwww.oxfam.ca/growfleari/why_food_prices_are_rising
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The changes to the ETA and imposing FET on diesel tsed in industrial processes as well as narrowing the exemption
for diesel used for electricity production will directly fead to a significant hidden cost of doing business in Canada and
constrain the abiiity of Ganadian firms and indusiries to complete effectively.?2 For example, the trucking industry will
see the cost of diesel used In TCUs used to transport food and certzin consumer goods increasa. This would mean
that the industry will have less fo invest in purchasing new and more energy efflclent vehicles and eguipment and
create new employment opportunities. Accordingly, the Proposed Amendments will make Canada less competitive.

{ii) The Proposed Amendments will hurt the Canadfan consumer

The Proposed Amendments will work to the detriment of consumers,® By increasing the tax on business inputs and
increasing the cost of doing business in Canada, the same businesses would ultimately pass on the cost to
consumers. Wholesale and refall markups are applied to prices that reflect the FET on diesel fuel used as an input.
Accordingly, it is expected that the Proposed Amendments will increase the cost of consumer goods, from food to
electronics and petreleumn products in Canada.

B. Even if the Department of Finance intends to impose FET on diesel, it should not apply to FET on diesel
used in TCUs and PTOs for the transportation and loading of food, pharmaceuticals and goods and in
APUs for shelter heating

Even if the government intends to implement the Propesed Amendments, the government should not apply the FET
to diesel fuel used in TCUs and PTOs used for the transportation and loading of food, pharmaceuticals and goods
and in the APUs of frucks,

The exclse taxes are generaily intended to be imposed on luxury products such as jewelry, tobacco and alcohol. The
excise taxes ara not meant to increase the cost of basic provisions such as food and sheiter. Even when FET was
imposed on diesal in 1979, the intention was for it to apply to transportation fuel only.

{] Effect of imposing FET on diesel used in TCUs and PTOs

The TCUs are used to transport food products and pharmaceuticals acress the country. PTOs are used o load and
unload these praducts. Food items and pharmaceuticals are required to ba malntalned in an environment with a
controlled temperature for transportation, or the food products or the medication will spoil.  The Proposed
Amendments will significantly increase the cost of dlesel fuel used in TCUs for the transportation of food preducts and
phamaceuticals as well as the cost of diesel fuel used in PTOs for leading and unloading these products in Canada.

Effect on food prices for consumer

Transportation companies, including the trucking industry, will either absorb the cost of the additional FET at the
detriment of investing in new technologles and employment or will pass on the cost to the shippers. The shippers will
apply markups to prices of food, pharmaceuticals or othar goods that reflect the FET on diesel fusl used for
transporting the foed to the detriment of the consumer, and the Canadian consumer will eventually be paying for the
increased cost of transporiation by paying more for food, phammaceuticals or other temperature-sensitive consumer

goods.

The Depariment of Finance has historically been very sensitive to the effect of sales and excise taxes on food
praducts, Even when the GST was introduced In 1991, the ETA ensured that the cost of food products at grocery

2 The White Paper Tax Reform 1987, June 18, 1987, Depariment of Finance, pages 14 - 15.
* The White Paper Tax Reform 1987, June 18, 1987, Depariment of Finance, page 15.
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stores was not increased as the result of the new tax, and most types of food products purchased were considered to
be zero-rated supplies. This was to ensure that the introduction of a very broad-based sales tax would nof result in
an increase in the cost of food. However, the Proposed Amendments have not considered the effect of the increase
in the cost of FET on the food products.

Moreover, the Department of Finance has chosen the worst time to introduce the Proposed Amendments, During the
last few years, the cost of groceries has steadily been increasing in Canada due to a number of facters including in
the fall in the Canadian dollar, drought in some parts of the country and use of fuel products for making biofuels, *
People living in poverty spend 50 percent of their income, and the people living below the poverty line spend as much
as 75 percent of their income on food.* The Proposed Amendment wili further exasperate the situation for low-
income families.

Effect on food prices for consumer

The Department of Finance has also been very sensitive to the effect of sales taxes on pharmaceuticals. Under the
ETA, the GST does not apply to prescription drugs. Provincial sales taxes do not apply to prescription drugs either.
Thesse measures ensure that the sales taxes do not increase the cost of pharmaceuticals. However, the Proposed
Amendmenis have not considered the effect of the increase in the cost of FET on pharmaceuticals.

Effect on fairness

A tax system should treat businesses in similar circumstances equitably. Where a tax system does not treat
businesses in similar circumstances equitably, “there should be valid reasons for different treatment."® However, the
Proposed Amendments unfairly target transportation companies in the food, pharmaceutical and consumer good
supply chain. Entities providing building storage services for food products, pharmaceuticals or consumer goods will
not be subject to the FET on diesel fuel. This is because these businesses will use natural gas, electricity or diese!
fuel for heating or refrigeration. Natural gas and electricity do not attract FET, and the diesel fuel used as heating oil
in a building will continue to be subject to the exemption (unfess the Canada Revenue Agency would interpret such
use as an industrial process). Thus, the only entities that are required to pay the additional FET on diesel fuel for
heating or refrigeration in the supply chain of food products, pharmaceuticals and consumer goods would be the
transportation companies. The Proposed Amendments unfairly target the transportation companies in the food and
consumer good supply chain, and the Depantment of Finance has provided no valid reason for this inequitable
treatment. This is not consistent with the principle of fairness in tax policy.

Effect on simplicity of tax administration

One reasen provided for the Proposed Amendments is to simplify the administration of the FET. However, imposing
FET on diesel fuel used in TCUs and PTOs will not greatiy simplify the administration of the tax. Most TCUs and
many PTOs have separate fuel tanks and are unique cost centres. As such, the transportation companies have a
separate record of the TCU and PTO fuel and use that information for claiming refunds. The transportation
companies will continue to keep track of their fuel consumption separately for business reasons even after the
Proposed Armendments come into force.

For transportation companies using etectrical TCUs, the generator producing the electricity for the generators also
have their own fuel tanks with their own cost centres. The transportation companies owning these types of

4 Oxfam Canada - http:/iwww.oxfam.ca/grow/tearn/why_food_prices_are_rising
5 Oxfam Canada - hitp:/Awww.oxfam.cal/growfleamiwhy_food_prices_are_rising
& The White Paper Tax Reform 1987, June 18, 1987, Department of Finance, page 3.
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equipment will continue to keep track of their fuel consumption for these generators separately for business reasons.
Therefore, the Proposed Amendments will not really impact the simplification of the tax system but instead will only
unfairly eliminate tax relief in its entirety,

There may be some types of PTOs that do not have their own separate fuel tanks. These PTOs may use the diesal
from the general tank of the truck. These PTOs have their own fuel consumption rates, and the truck drivers keep
track of their use, These figures have been used in the past for claiming refunds. The transportation companies will
cantinue to keep track of the diesel used in the PTO even after the Proposed Amendments come into force.
Therefore, the Proposed Amendments will not contribute to the simplification of the tax system in respect of the
FTOs.

(i) Effect of imposing FET on diesel used in APUs

The Proposed Amendments will increase the cost of shelter

Trucks generally have APUs that praduce heat and electricity for the cabins of the trucks while in legislated rest time.
In cold Canadian winters or hot Canadian summers, the APUs are absolute necessities for the drivers. The APUs
significantly reduce fuel consumption of the vehlicles and reduce greenhouse gas emisslons. Without the APUs, the
truck driver must use the main engine of the truck to preduce heat and electricity at rest spots, which significantly use
more diesel and emit more greenhouse gases than the APUs.

The policy behind all consumption taxes, including the FET, GST and also the provincial sales tax is to not impose
tax on shelter. This is evidenced by the fact that these taxes do not apply to residential rent, and FET and many
provincial sales taxes do not apply to residential heating oil or electricity. For many truck drivers who drlve across the
continent, thelr truck cabln is their shelter and home. The Proposed Amendments will result in the diesel fuel used in
APUs to be subject to the FET.  Imposing tax on the cost of shelter is generally contrary to the long-standing policy
of the Department of Finance. Accordingly, the Proposed Amendments will Increass the cost of shelter for these
truck drivers.

Effect on simplicity of tax administration

Imposing FET on diesel fuel used in the APUs will not simplify the administration of the tax, APUs have their own fuel
consumption rates, and the truck drivers are required under the transportation laws to keep track of their rest time
(i.e., when the APU is operaling). These figures have been used in the past for claiming refunds. The transportation
companies will continue to keep track of their downtime for regulatory reasons even after the Proposed Amendments
come into force. Therefore, the Proposed Amendments will only impact on simplification of the tax system for the
purpose of the APUs by eliminating tax relief in its entirety,

(i) The Proposed Amendments will expand the application of FET beyond what was Intended in
1979

There is little support for the Proposed Amendments on the basis that the courts have expanded the scope of the
exemption for heating oil fo beyond what was initially intended. The FET was imposed on diesel in 1978. In 1979,
one of the main policies was to constrain/limit the demand for oil by imposing a tax on "gasoline, diesel and other
transportation fuels'. Minister Crosbie [as he then was] specifically indicated that the “tax will not apply 1o heating oil
in the home or elsewhere ... The tax will apply to all users of transportation fusls and will replace the current tax of 7

7 House of Commans Debates for Degember 11, 1973 and Imperial oil v R, 2007 CF 464,
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cents a gallons on gasoline which applied only to non-commercial users®.” From the Minister's speech, it is apparent

that the intention was for the FET to apply to fuel used in transportation only.

To minimize the impact of imposing FET on diesel fuel on taxpayers and ensure that the FET would only apply to
transportation fuels, heating fuel was given a tax-exempt status. In addition, diesel used to produce electricity was
also exempt from the FET, unless the diesel was used primarily in the operation of the vehicle. These measures
were meant to ensure that FET would only apply to diesel used for transportation purposes.

By limiting the definition of heating oil to only the diesel fuel that is used in homes, buildings and similar structures
and that is not consumed for generating heat in an industrial process, the Proposed Amendments significantly narrow
the scope of the exemption for heating oil from what was initially intended in 1979. Therefore, there is little support
for the Proposed Amendments on the basis that the courts have expanded the scope of the exemption for heating oil
to beyond what was intended in 1979.

(iv) Other jurisdictions

The United States of America (the “US") is Canada’s number one trading partner and competitor. The US provides a
refund of the US equivalent of the excise tax on diesel fuel used in TCUs since that country recognizes the tax will
increase the cost of food, as well as discourage investments in new technology and employment.

IV. REQUESTS
The CTA should make the following requests:

e The Department of Finance should specifically create a FET exemption for diesel fuel used in TCUs, PTOs and
APUs in the ETA.

e |f the Department of Finance does not make a specific exemption from FET for diesel fuel used in TCUs, PTOs
and APUs in the ETA, the Canada Revenue Agency should adopt a written policy that it would interpret the ETA
to exclude the application of FET to diesel used in TCUs, PTOs, and APUs. Given the ambiguity in the wording of
the ETA, this is not the preferred approach as it would still put all taxpayers at risk of an assessment.

If you have any questions, please contact me at 403-267-1702.
Yours truly,

T theb K

R. Jason Riche
Tax

® House of Commons Debates for December 11, 1979 and Imperial oil v R, 2007 CF 464.
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